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I'''"''''''n' '0 S«oon~ 1.·U:..nd IAI9 of the I-~Commuruonons ComOllSS>OIl'S

.\5 uuthrKod b.' '"'""'It m Its ""l:I:ll CommenD filed v"uh ,he Cnmmmion III dus

that han' been ~"l»<>e;tcd '" the lntc.tn, rohc>·.

Rukf and '>ollFlR Coocunw& :-Iulgpk o.JlCrdllj) pf Radio Brrmku, S,a,K'D' on ! ''G'I
~llrkmwd IkfmlQpo of Rid!o ;I.!ukm is'O!JCS ofPropnwd R"km'kml and tyobn
~oqqof I'rlI$lOKd Ruknukwr 16 FCC Red 19861 (2001) ~PK.\f); QukI:. D.\.()2·Sll2
rd. ~t:>r.Il. 2002) cv:tendwg the Cornm<:ll' de>dh"" '0 M:>r. 'no 201)2 iOOthe Rcrly

Co""""m d=lli"" '0 •\pnl 24, 2002); ililkI. D \·02·9-16 (,.,l '\1'<' 23. 2002) (cx'cndmg !he
Reply COTIlJTKnt dc:ldhnc to ;l.Ia>' 8, 2(02).

, S!:s CommrntJ of Nib." Ilroodc••ung, II. l~LC., 1'1'. 2-4_



L CONGRESS PROVIDED A BRIGHT LINE RULE FOR THE
COMMISSION TO ENFORCE UPON ENACTMEI\'T OF SECfION
202(b).

Sassau ~upponsu." nwnttOl.>i I"'tuC!I fihng commems IIllhlS pron-nhng tha, U<gt

owncrslup Inn", QUilincd In Scruon :ffl2(b) of lhe Te!a<)Jnmul1lC':(uOIls ,\Cl uf 19% (lhe

"Td,-com •\e<'') p'O\',de ,he , ..n<h,d~ for lhe Cnmm,,.'on', pubhe ll\te,e~l r<:qw.rcmcnts.'

In p.>nicular, " should hi: ,e;tcl'lI.ted lhat Section 202(h) of lhe Tekenm ,\el d"". not pe=ll

.n cxp.nslQf\ Qf rc~lllouonof Ioc.l ;'r(>O.dn.lmg .nd thc Conun""()I' ,I'ould l><: wsslladcd

=fns ofconm>L as sugges<ed m the '"Pll.\1. .\0" further ...,.. ...... "~ and

hM ruk flUl wmpons ...,m ,he wumb'S"""'" Sla,u,ory manda'e In Sccaon 201(b}. If the

CnmrtmlllOll CQRCllllks ID.l some: O\h,...nalplS IS ".rn<nlcd. n run. ,he ",k ofhanng nudc

an "omary and capne",..." Ucc,"'on m hgh' of !he nwner""" commem. "'W"g for.

pamo"l" o",come m th .. CMC~flamd)" Ihal ~cuon 202(1)) l'rondc< a .kfiIllUI'C cap

Implicitly' complymg "'Ilh ,he CummisslOn'. public ,nferC<\ tnandalC. The D.C. Ci,e,"" h..

expla'ncd ,luI "',he o.g<'n~· must ""ammc lhe rd,....llnl da'" and amcula!c •••u.faetory

C"l<f'l:anat>on fOT ,{:J KDOrl mdudmg. 'r:mooa! connecnon b<:N'~ ,he f.clS found and the

I Stt (-g_ CommCnlS of Cumulus ~lc<loa, Inc.. p 16: <;kuChanncl CorrunllfUCllUOfl•• Inc.•
p. ·k ~aoona! •\<l.OOanon of B'oadc:tstcrs. pp -I 1-1

• GTE Scrmc Coli' \' FCC. 205 F.3d 41(" -121 (D,c. Gr. 2000).
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ha"c, difficult nm~ rntion.lizUlg a rul~ lhal IS countcr to the op,mon< ~~pressed by.

majority of th~ ullere.,,,,,J commen"ng pa,,,,,,.'

Th~ COlIlffilS"on .hould also acknowledge that In [he imen,n ,ina ,h~ !lunal

Comment fihng <.k"dlil1e. the D.C Circuit i",'ed it. vpinivn in Sjnd,~ir [ho.dc'SI Group ",

H:<:." whe!e ,he Courr .ub".n".U" und,d the Couunts",on'. duopoly uwnct<h;p rule III

land'C:ll'e fu' r-..d,o uwne,.,lu» landllhe 19961\ct elimrnated the numenc.l hnw on natton.l

ov;ne"h,p .nd relaxed common OWr\~"h,p re.lIlellon, in loe.1 ramo rn."ket>;, ,,' The Court

cbrly recognized thal Cong'c", look a de!egub,,,,,, foeu. in rn<.li" ownersh,p matters, t!l

cOm""1 to tde,""1<m. In hgltt uf th~ D.C. CirCUit', dec,,,on ,n SllIclau: and fox TeJe\"lslQn

SWlOn, loc. r, rCG' (dIse,,",ed In N.«all', c"mment, fded <.In />.hrelt 27, 2002), the

Commi"ion .hould refrn", ftOm enacting .ny n,le thaI ,OCte",e. regulatory n'\'ICW. as

s"~"';ted by the NPRo\1 and ,he 'O.I~'SlS eurrend,. bclllg undertaken unJ~r ,he Imerim

Poll.::;"

'~Horne Box Qffiq: ", fCC, 567 F.2d 9. 3S·j6 (D.c. Cir. 1977) (d,"fjed ill n.u
lliillpqn .\.,oelatIQn "rAmpica 1", fAA, 1(,9 FJd 1.7 oS (Dc. Cir. 1999)).

• _ f.3d __ (Shp, Op, No. 01.1079, '\pr. 2, 200~).

"'''_.
• 280 r.3d 1027 (D.c. Cir. 2002),
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II. THE COMMISSION DOES NOT HAVE THE AUTHORITY TO
CONDUCT AN ANTITRUST ANAJ,VSIS.

No"... S"I'!lOrt' dUlse p.rti~. tho{ contend ,h., the Comm,"<lon " nO! empowered

'" cunduel • full-ncdgcd an!HN<t '''''l"w of proposed rndIo co,no""non,' N""all

when It passed the confetence 'gre,-mtO! th.t rc.lOlled lfl Sec""n 202{b). The kgi,I.",."

JU5lUl) of the s,.lUle conduSl,dy demonstrates tho< Congress '!",c,fic.lIy ,cJected any

"markel cOrlccmtauon" .n.lrsis br the Commi,,,on as i, had "I'I",."d ,n the pnor Sen.t'

"","Kill of the bill.'" AddJriollillly. any such reVIeW is 'epeti'n'" of the competioon ,l".lyses

cuncnrl\' undctukcn b)' the Fed"....) Tndc Commission ami Ihc Department ofJusuee.

Ill. THE COMMISSION SHOULD CONTINUE TO DETERMINE THE
DEFINITION OFTHE MARKET USING STATION CONTOURS.

I'cw commenting partic, re'luc$ted the usc of 1\ rbirmn ""ioo melrorol;t~o ~re....

the ,cl,,,..anl geogrnpluc market." N~ssau. along: WIth the dear propoodemoce of olher

'ntetes",,! p~tue<. tequested that the Comllu",IOf1 maUltaill its c.urrcm market dcfimtion

,-
methodology, ,nn>],'ing thc uSc of ovcrlnppmg Comoms. . N~<$~u cXl'cnenceu

compheauons wh..n the ComnusSlon used an l\rbl1ron_ddined m~tkct as ~ tdetence when

'0.1.1-.'10" It, assrgnmem application, mvo],';0l( Sla"oos !(><;at,.J m th" 1't"n",n mathl. BlInd

•Sec. e ~_. Comments of (".l>X lbdio, Inc.• p. 15; National '\'S<lC.-"'-llOn of llroadcas<er". PI'
29·30,

•. &:l.: H, Rep_ No. 230. 1O·r" Con,::.. 2d. Sess. at 200 (Conferena Report); Commcn,-s of
Clear Ch3nncl COIlUnUfllCOtlOOS. loc.• pp. 7-g,

lL Sec. e.g,. Commcnt, of Fure Commurueaflon,. Inc.; Untted Church of ChrISt.

"S<:'c c.y.
Inc,. p. 6.

Commems of Cumulu, ~lcd,", Inc., p, 15; Cox R~dJ.o.lnc.. pp_ 3-6: RadIO One.
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usc of :\ rbmon's COmme'Cl>Ill' dnven mo,ket would cau,c ,he COmmiSSlOn to arbtuarily

'gnore cerl • ." realme. wllh",. porncuhr ",,,ke,."

With overl.ppmg contour .nalysis. the CommISsion can mo'e ade<]uatdl' asse.. tht.

,eahn.. of the morketplan: III whICh the ptoposed comb",.tion mal' occur, ond as Cumul""

"b.Ji., Inc. states. no other suggested .hernon'·e has been .shu",n to p,oouee bert", ,osults,"

Bj' "'oidlllg the u~ of Atbitron defmed nurkds. whIch were not lmended for regulatory

TrentOIl. New Jerse}'. market, can be ,,'olde-d"

TV. CONCLUSION

N"","u urg"s rn" C.nmmi$sion to conclltdo rnat cOlnpha"c" ,,"h the local (I"'ncrsl"p

rules prt""ded by Congres~" defu"u"e wtlh 110 need fnr .Ily ~pa"'te FCC eompetttioll

",,"ew. The ComnussJolI .hould '\'otd conducn"g' dup),c.u'-e anmru~t analy,i,. f()f wInch

It has no .uthonry. Additionally. rne COmtniSS,Olt IS u'g"'! to r"talll its curr"nt contour

methodology an.lySls III determlIllllg ,he rde"a", market (or purpo,cs uf .he loc.l ov.-nership

rules,

Unfortunately, thi, emile exercISe m expanded c.gulation of local ownership of radIO

b"y,,,k.stmg st.nons will have occurred .t a very s"b"annal cos, - fmanc",l and CHhcrw,se

to ...dio 0pe.. tO<1l hk" N.,;,.u. ,\< no,,,d.bovc, i, I< clear th., under ,he Tcl"com Act.

" For <"hample, m the TremoD market. the most ,ecem ArbltTOn repon excludes \XlK.'\.'\V
e"cO though tt IS hecrls<:d to ,hc Tr"mon mcno. ;\" r"sul< of th", change, N.ssa,,·s
p"o<bng asS'gllm,,"t apphonons ""'ok,ng ..auons Jl1 lh" Trenton nurht w"re afreetcd by
the po"ihle ch.ns" Jl1 ,he numbet of sla[lons tn tbe market. based on Arh"",n', t:ln<!om
chOIce to chang<: the l<>calion of WKXW. ~ ConunCI1lS of N'ssau Broadcasting II, LLC..
pp. 8-9.

" SG: Cumm,,"'" o( C."mwus 1\I"<1i•. Inc., p. 15.

":i.l;£ Commcnts of N.ssau Broadcasting II, LL.C, pp. 11·9 (<kocnbmg ,he problem cauS"<1
when Arb,rron "~dud,,d WKXW {rom the Trenton market).



C......gre:sf "',coo.,.) ,hat the k>cal o".-ncrsh,p lmuu ouu.",-"d lJJ S.:ctx>n 202(b) ~hould Ix the

l""J me adoptIOn of mc In'cnm I'obcy '" rht NPR.\I. th.ttt! had not ~nn bc:cn an)"

arucula.torI ofhov.' apphca..torI< mlgh, (:\..,., ~~,ffi ...-he", ,he Comnusston rondudcd

tha' ,here ...'c.., concnn. abou, local u...·nersrup «IOCemfa.UOtl. So, hccn<'-"", hlte NuuII

...·ere forced '0 ,,'>It _for .V", )"ear. In ,he Tremon ca.e ~ "nnl,he Cornrru••ion c,'cn

Ortlc"l:llcd (meno to re·....ew thIS "I'rohk-m:' wh'ch ," n<lled ,oo"e, Cong,,,,, hod olreodr

concluded ""~ nor a probkm at all~" long .. opphconl' c<lmplied with ,hc "'<'flclloll. in

Sccuon 202(b) of ,he Ae'," A"d tlt o.lOllt~"', parnes bke No"",ou had .0 .~nd b"nd,ed. of

bas,. tn ,hc r"", pb.c~ ,1". cn"'" uerc«t tn'O .nh<rust ,cncw br tM ComITUUlOtl h••

h:lltlh' b«n the lugb-...,,,..., m:uIt ofCOO\IlUS!.IOfl ~DOO..

,\$ prcnousl)' nOl.cd. III thc Trt'II,...... cue, ,hOil ...... furthcr agb"",."too lw the f.ct tha,
.f,,·r .... cxh.illTl\·c lTIqw,J', thc Depar,mel1t ()f Jusucc condudcd that ,herc ...·cr<: no
compcn\lOn problcms p<X<...J b~' NUlOII'. ac,!"","on.
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